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I. INTRODUCTION
1. Basic Concepts and Rationale for Protecting Copyright
a) International Bureau of WIPO, “Basic Notions of Copyright and Related
Rights”. Online http://www.wipo.int/export/sites/www/copyright/en/activities/

pdf/international_protection.pdf

l. Basic Notions of Copyright
A. Introduction

1. “Property”
2. “Intellectual” Property
B. Copyright

1. Protected Works
2. Rights Protected
a. Right of reproduction and related rights
b. Right of public performance, broadcasting and
communicationto the public
c. Translation and adaptation rights
d. Moral rights
3. Limitations on Rights
4. Duration of Copyright
5. Ownership and Exercise of Copyright
6. Enforcement of Rights

I1. Basic Notions of Related Rights

b) Gowers Review of Intellectual Property (London, Nov. 2006) http://www.hm-
treasury.gov.uk/media/53F/C8/pbr06_gowers_report_755.pdf

c) Kamil Idris, WIPO, Intellectual Property: A Power Tool for Economic Growth,
2005 (a WIPO book) WIPO Materials

d) Economic Council of Canada, Report on Intellectual and Industrial Property, 1971

e) Industry Canada & Canadian Heritage, Framework for Copyright Reform
(Ottawa: Industry Canada, 2001) online: Industry Canada
<http://strategis.ic.gc.ca/epic/internet/incrp-prda.nsf/en/rp01101e.html>

f) Canadian Heritage, The Economic Contribution of Copyright Industries to the
Canadian Economy by Wall Communications Inc. (Ottawa: Canadian Heritage,



9)

h)

2004) online: Canadian Heritage <http://www.pch.gc.ca/progs/ac-ca/progs/pda-
cpb/pubs/index

Stephen Breyer, The Uneasy Case for Copyright Protection: A Study of
Copyright in Books, Photocopies, and Computer Programs, 84 Harvard L. Rev.
281 (1970)

Landes & Posner, An Economic Analysis of Copyright Law, 18 J of Legal
Studies. 325 (1989)

2. Judicial Perspectives on Protecting Copyright

a)

b)

c)
d)

e)
f)

9)

Ladbroke (Football) Ltd. v. William Hill (Football) Ltd., [1964] 1 All E.R. 465
(H.L.)

Walter v. Lane, [1900] A.C. 539 (U.K. H.L.)
MacMillan & Co. Ltd. v. Cooper (1923), 40 T.L.R. 186 (India P.C.)

Vigneux v. Canadian Performing Rights Society, [1943] S.C.R. 348, reversed
[1945] A.C. 108 (Canada P.C.)

Bishop v. Stevens, [1990] 2 S.C.R. 467
BMG Canada Inc. v. John Doe, 2005 FCA 193

United Artists Pictures Inc. v. Pink Panther Beauty Corp. (1998), 80 C.P.R. (3d)
247 (Fed. C.A.), leave to appeal allowed (1998), 235 N.R. 399 (note) (S.C.C.)

(h) Théberge v. Galerie d’Art du Petit Champlain inc., [2002] S.C.R. 336

(i) Euro Excellence Inc. v. Kraft Canada Inc., [2007] 3 S.C.R. 20

() Eldred v. Ashcroft, 65 U.S.P.Q. 2d 1225 (U.S. Sup. Ct. 2003)

3. International Treaties Related Copyright/ Copyright Territoriality

(a) Harvard College v. Canada, [2002] 4 S.C.R. 45

(b) SOCAN v. Canadian Association of Internet Providers, 2004 SCC 45



1. WHAT COPYRIGHT PROTECTS AND PRE-REQUISITES TO
PROTECTION

1. Copyright is a Creature of Statute:
(@) Compo Co. Ltd. v. Blue Crest Music Inc., [1980] 1 S.C.R. 357 (S.C.C))
(b) Bishop v. Stevens, [1990] 2 S.C.R. 467 at p. 478
(c) David Vaver, “Chocolate, Copyright and Confusion: Intellectual Property and the
fl?Jpreme Court of Canada” (2008), 1 Osgoode Hall Rev of Law & Policy 5 at 11-
2. Originality:
(@) Current Test for Originality:
() CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13
(b) Originality Requirement for Compilations and Computer Data Bases:
I. Protection in the United States
(a) Feist Publications Inc. v. Rural Telephone Services Co., 111 S. Ct. 1282

ii. Historic Protection under Anglo-Canadian Law

(a) Ladbroke (Football) Ltd. v. William Hill (Football) Ltd., [1964] 1 All E.R.
465 (H.L.)

(b) B.C. Jockey Club v. Standen Winbar Publications (1985), 22 D.L.R. (4th)
467 (B.C.C.A)

(c) Teledirect (Publications) Inc. v. American Business Information Inc.
(1997), 76 C.P.R. (3d) 296 (F.C.A)

(d) Telstra Corporation Ltd. v. Desktop Marketing Systems Pty Ltd., [2001]
F.C.A. 612 (Aust. F.C.)

iii. Protection in Canada after CCH
iv. Other Approaches to Protecting Databases
(a) Electronic Trespass

i) eBay v. Bidder's Edge Inc., 54 U.S.P.Q. 2d 1798 (N.D. Cal. 2000)



3. Fixation:

(a) Canadian Admiral Corp. Ltd. v. Rediffusion Inc. (1954), 14 Fox Pat. Cas. 114 (EX.
Ct)

(b) Gould Estate v. Stoddart Publishing Co. (1998), 39 O.R. (3d) 545 (C.A))
4. Publication:
(@) Infabrics Ltd. v. Jaytex Ltd., [1981] 1 All E.R. 1057 (H.L.)
5. Scope of Protection:
(@) ldea/Expression Dichotomy:
(a) Article 2, WIPO Copyright Agreement
(b) Article 9.2, TRIPS Agreement
(A) Baker v. Selden, 101 U.S. 99 (1879)
(B) Moreau v. St. Vincent, [1950] Ex. C.R. 198 at 203 (Ex. Ct.)

(C) Cuisenaire v. South West Imports Ltd. (1967), 54 C.P.R. 1 (Ex. Ct.),
affirmed (1968), 57 C.P.R. 76 (S.C.C.)

(D) The Bulman Group Ltd. v. Alpha One-Write Systems Ltd. B.C. Ltd.
(1982) 62 C.P.R. (2d) 149 (F.C.T.D.)

(b) Merger:
i. U.S. merger doctrine

(a) Computer Associates International Inc. v. Altai Inc., 23 U.S.P.Q.2d 1241
(2nd Cir. 1992)

ii. Merger in Canada
(@) Kilvington Bros. Ltd. v. Goldberg (1957), 16 Fox. Pat. C. 164 (Ont. S.C.)

(b) Les Promotions Antiques v. Hardcraft Industries (1987) 17 C.P.R. (3d)
552 (F.C.T.D.)

(c) Apple Computer Inc. v. Mackintosh Computers Ltd., (1986), 10 C.P.R.
(3d) 1 at 24, aff'd 18 C.P.R. (3d) 129 (Fed. C.A.), aff'd 30 C.P.R. (3d) 257



(S.C.C)

(d) Delrina Corp. v. Triolet Systems Inc. (2002), 17 C.P.R. (4th) 289 (Ont.
C.A)

(c) Stock Devices:
i. U.S. scenes a faire doctrine

(@) Computer Associates International Inc. v. Altai Inc. 23 U.S.P.Q.2d 1241
(2nd Cir. 1992)

ii. Stock devises in Anglo-Canadian Law
(@) Collins v. Rosenthal (1974), 14 C.P.R. (2d) 143 (Fed. T.D.)

(b) Hutton v. Canadian Broadcasting Corp. (1989), 29 C.P.R. (3d) 398 at
435- 436 (Alta. Q.B.), affirmed (1992), 41 C.P.R. (3d) 45 (Alta. C.A.)

Il. SUBJECT MATTER
1. Works and Related Subject Matter:

(@) Cuisenaire v. South West Imports Ltd. (1967), 54 C.P.R. 1 (Ex. Ct.), affirmed
(1968), 57 C.P.R. 76 (S.C.C.)

2. Literary Works:
(@ What works are literary works?
(A) Hollinrake v. Truswell, (1894), 63 L.J. Ch. 719 (C.A)

(B) Exxon Corp. v. Exxon Insurance Consultants International Ltd., [1982] Ch.
119 (C.A)

(C) The Bulman Group Ltd. v. Alpha One—Write Systems B.C. Ltd. (1980), 54
C.P.R. (2d) 171 (Fed. T.D.), reversed (1981), 54 C.P.R. (2d) 179 (Fed. C.A.)

3. Collective Works

(@) Robertson v. Thomson Corp., [2006] 2 S.C.R. 363 (S.C.C.) at para. 1-18, 30-31,
33-53 (per LaBel J); 65-67, 70-101 (per Abella J.)



4. Artistic Works

(@) Kenrick & Company v. Lawrence & Company (1890), 25 Q.B.D. 99 at pp.102-
104]

(b) George Hensher Ltd. v. Restawhile Upholstery (Lanes.) Ltd., [1975] R.P.C. 31
(H.L))

(c) DRG Inc.v. Datafile Ltd. (1987), 17 C.I.P.R. 136 at 151 (Fed. T.D.) at para. 1, 6,
8-17, affirmed (1991), 35 C.P.R. (3d) 243 (Fed. C.A.)
5. Architectural Works
() Hay & Hay v. Sloan (1957), 12 D.L.R. (2d) 397

(b) Chancellor Management Inc. v. Oasis Homes Ltd., (2002), 19 C.P.R. (4th) 480 at
para. 1-4, 20-22, 24-41.

6. Dramatic Works
(@) Kantelv. Grant, [1933] Ex. C.R. 84 (Ex. Ct.) at 1, 3, 11.

(b) Hutton v. Canadian Broadcasting Corp. (1989), 29 C.P.R. (3d) 398 at 435-436
(Alta. Q.B.), affirmed (1992), 41 C.P.R. (3d) 45 (Alta. C.A.)

(c) Greenv. Broadcasting Corp. of New Zealand, [1989] R.P.C. 469 (N.Z.C.A))
(d) FWS Joint Sports Claimants v. Canada Copyright Board (1991), 36 C.P.R. (3d)
483 (Fed. C.A.), leave to appeal to S.C.C. refused (1992), 88 D.L.R. (4th) vi
(note) (S.C.C))
7. Musical Works

(@) ATV Musical Publishing of Canada Inc. v. Rogers Radio Broadcasting Ltd.,
(1982) 65 CPR (2d) 109

(b) James W. Newton v. Diamond (2002) 204 F. Supp. 2nd 1244
8. Neighbouring Rights
(@) International Bureau of WIPO, “Basic Notions of Copyright and Related Rights”

(b) See also the following sections of the Copyright Act, s. 15-26.



9. Moral Rights:

(@) Theberge v. Galerie d’art due Petit Champlain, [2002] 2 S.C.R. 336 at para. 2-23,
57-65, 74-75

(b) Morans and Co. v. LeSueur (1911) 45 S.C.R. 95
(c) Snow v. The Eaton Centre (1982) 70 C.P.R. (2d) 105 (Ont. H.C.)
(d) Prise de Parole Inc. v. Gvérin, éditeur Ltée (1995) 66 C.P.R. (3d) 257 (F.C.T.D.)

(e) Nintendo of America Inc. v. Camerica Corp. (1991), 34 C.P.R. (3d) 193 (Fed.
T.D.), affirmed (1991), 36 C.P.R. (3d) 352 (Fed. C.A))

10. Computer Programs and Video Games
(a) Computer Programs
(A) Apple Computer Inc. v. Mackintosh Computers Ltd., (1986), 28 D.L.R. (4th)
178 (Fed. T.D.), varied (1987), 44 D.L.R. (4th) 74 (Fed. C.A.) per
MacGuigan J. (C.A.), affirmed [1990] 2 S.C.R
(b) Computer Screen Displays

(A) Delrina Corp. v. Triolet Systems Inc., affirmed, (1993), 47 C.P.R. (3d) 1

(B) Lotus Development Corp. v. Borland International Inc., 49 F3d. 807 (1st Cir.
1995)

(C) Nawvitaire Inc. v. Easy Jet Airline Co. Ltd., [2004] E.W.H.C. 1725 (Ch.) at
para. 95-99

(c) Video Games

(A) Nintendo Co. Ltd. v. Golden China TV-Game Centre, (1993), 28 I.P.R. 313
(Sup. Ct. S. Africa)

(B) Nova Productions Limited v. Mazooma Games Ltd., [2006] E.W.H.C. 24
(Ch) (20 January 2006)

IV. AUTHORSHIP
1. Authorship:

(@) Ateliers Tango Argentin Inc. v. Festival d'Espagne d'’Amerique Latine Inc.
(1997), 84 C.P.R. (3d) 56 (Que. S.C.)



(b) John Maryon International Ltd. v. New Brunswick Telephone Co. Ltd. (1982), 24
C.C.L.T.146 (N.B.C.A)

2. Joint Authorship:
(@) Neudorf v. Nettwerk Productions Ltd. (1999), 3 C.P.R. (4th) 129 (B.C.S.C.)
(b) Aalmuhammed v. Lee, 202 F. 3d 1227 (9th Cir. 2000)

3. Authorship in Computer aided/computer generated works:

(a) Express Newspapers Plc v. Liverpool Daily Post & Echo Plc, [1985] F.S.R. 306
(Ch.D.)

(b) Payen Components South Africa Ltd. v. Bovic Gaskets Co. (1995), 33 I.P.R. 406
(S.AfricaC.A))

V. OWNERSHIP, ASSIGNMENTS AND LICENSES
1. Works Made In the Course of Employment and by Contractors:

(@) University of London Press Ltd. v. University Tutorial Press Ltd., [1916] 2 Ch.
601

(b) Beloff v. Pressdram Ltd., [1973] 1 All E.R. 241

(c) Hannisv. Teevan (1998), 81 C.P.R. (3d) 496 (Ont. C.A.), additional reasons at
(1998), 81 C.P.R. (3d) 496 at 514 (Ont. C.A.)

2. Copyright Assignments:

(@) Downing v. General Synod Church of England in Canada, [1943] O.R. 652
(C.A)

(b) Lakeview Computers plc v. Steadman, [1999] E.W.J. No. 6192 (Eng. C.A.)
3. Licenses and Implied Licenses:
(@) Rayv. Classic FM PlIc, [1998] EWHC Patents 333 (18th March, 1998)

(b) Robertson v. Thomson Corp., [2006] 2 S.C.R. 363 (S.C.C.)



4. Registration
(@) Circle Film Enterprises v. Canadian Broadcasting Corp., [1959] S.C.R. 602
5. Crown Copyright:
(a) David Vaver, Copyright & The State in Canada and the U.S., 10 I.P.J. 187 (1996)
V1. INFRINGEMENT OF COPYRIGHT
1. Reproduction:
(@) What is a Reproduction?

(A) Théberge v. Galerie d'Art du Petit Champlain inc. (2002), 17 C.P.R. (4th)
161 (S.C.C)

(B) Francis Day & Hunter Ltd. v. Bron (Trading as Delmar Publishing Co.),
[1963] 2 AlIl E.R. 16 (C.A))

(C) The Cartoon Network LP v. CSC Holdings, Inc. (2nd Cir. August 4, 2008)
(b) What is a Substantial Part

(A) Hawkes & Son (London) Ltd. v. Paramount Film Service Ltd., [1934] Ch.
593 (C.A)

(B) Ladbroke (Football) Ltd. v. William Hill (Football) Ltd., [1964] 1 W.L.R.
273

(C) U &R Tax Services Ltd. v. H. & R. Block Canada Inc. (1995), 62 C.P.R.
(3d) 257 (F.C.T.D.)

(D) Prism Hospital Software Inc. v. Hospital Medical Records Institute (1994),
57 C.P.R. (3d) 129 (B.C.S.C))

(E) CCH Canadian Ltd. v. Law Society of Upper Canada, [2002] FCA 187
(c) Literal and Non-literal Copying:

(A) King Features Syndicate (Inc.) v. Kleemann (O. & M.) Ltd., [1941] 2 A.C.
417

(B) Preston v. 20th Century Fox Canada Ltd. (1990), 33 C.P.R. (3d) 242 (Fed.
T.D.), aff'd (1994), 53 C.P.R. (3d) 407 (Fed. C.A.)



(C) Baigent v. The Random House Group Ltd., [2006] EWHC 719 (Ch)
(D) Delrina Corp. v. Triolet Systems Inc. (2002), 17 C.P.R. (4th) 289 (Ont. C.A.)
(d) Establishing Infringement:

(A) Francis Day & Hunter Ltd. v. Bron (Trading as Delmar Publishing
Co.) (supra)

(B) IBCOS Computers Ltd. v. Barclay's Mercantile Highland Finance Ltd.,
[1994] F.S.R. 275 (Ch. D.)

(C) Laureyssens v. Idea Group, Inc., 964 F.2d 131 (2nd Cir. 1992)
(D) JHP Ltd. v. BBC Worldwide Ltd., [2008] EWHC 757 (Ch)
2. Perform in Public
() What is a Performance

(A) Canadian Cable Television Association v. Canada (Copyright Board)
(1993) 46 C.P.R. 3(d) 359 (Fed. C.A))

(B)  U.S.v. American Society of Composers, Authors and Publishers, 485, F.
Supp. 2d 438 (S.D.N.Y. 2007)

(b) What is a “Public”
(A)  Canadian Admiral Corp. Ltd. v. Rediffusion Inc., [1954] Ex. C.R. 382

(B)  Canadian Cable Television Assn. v. Canada (Copyright Board) (1993), 46
C.P.R. (3d) 359 (Fed. C.A.) (supra)

3. Communicate Works to the Public by Telecommunication:
(@) What is a “Communication”
(A)  Composers, Authors & Publishers Assn. of Can. Ltd. v. CTV Television
Network Ltd. (1966), 33 Fox Pat. C. 69 (Ex. Ct.), aff'd (1968), 68 D.L.R.
(2d) 98 (S.C.C)

(B)  Society of Composers, Authors & Music Publishers of Canada v.
Canadian Assn. of Internet Providers, 2004 SCC 45

(C)  Tariff 22 Copyright Board (1999), 1 C.P.R. (4th) 417

10



(D)  Canadian Wireless Telecommunications Assn v. Society of Composers,
Authors & Music Publishers of Canada (2008), 64 C.P.R. (4th) 343

(b) What is “To The Public”
(A)  CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13

(B)  Tariff 24 Federal Court of Appeal Decision, [2006] 52 C.P.R. (4th) 375
(supra)

(C)  The Cartoon Network LP v. CSC Holdings, Inc., 07-1480-cv (2nd Cir.
Aug 4, 2008)

(c) Making available right
(A)  Tariff 22 Copyright Board (1999), 1 C.P.R. (4th) 417
(B)  Tariff 24 Copyright Board, [2006] 52 C.P.R. (4th) 375, affirmed Canadian
Wireless Telecommunications Assn v. Society of Composers, Authors &
Music Publishers of Canada (2008), 64 C.P.R. (4th) 343
(C)  Capitol Records Inc. v. Thomas (D Minn. Sept 24, 2008)
(d) Liability of Intermediaries
(A)  SOCAN v. Canadian Association of Internet Providers, 2004 SCC 45
4. Secondary Infringement
(@) Importing Infringing Works
(A)  Euro Excellence Inc. v. Kraft Canada Inc., 2007 SCC 37
(b) Selling or Distributing Copies
(A)  CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13
(B)  Euro Excellence Inc. v. Kraft Canada Inc., 2007 SCC 37 (supra)

5. Authorizing Infringement:

(@ CBS Songs Ltd. v. Amstrad Consumer Electronics TLC, [1988] A.C. 1013
(H.L)

(b) CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13

11



(c) De Tervagne v. Beloeil (1993) 50 C.P.R. (3d) 419 (F.C.T.D.)
(b)  Authorization in the Internet Context
(A)  SOCAN v. Canadian Association of Internet Providers, 2004 SCC 45

(B)  Universal Music Australia Pty Ltd. v. Sharman License Holdings Ltd.,
[2005] FCA 1242 (5 September 2005)

(C)  Cooper v. Universal Music Australia Pty Ltd., [2006] 156 FCR 380
6. Joint Liability for Copyright Infringement:
@ CBS Songs Ltd v. Amstrad Plc, [1988] 2 All ER 484 at 495 (H.L.)
(b) MGM v. Grokster, Ltd., 125 U.S. Ct. 2764
7. Status of Licensee to Sue:
@ Euro Excellence Inc. v. Kraft Canada Inc., 2007 SCC 37 (supra)
VII. DEFENCES TO INFRINGEMENT
1. Fair Dealing and Public Interest:
@ Beloff v. Pressdram Ltd., [1973] F.S.R. 33 (Ch D)
(b) R. v. James Lorimer & Co. Ltd., [1984] 1 F.C. 1065
C) Allen v. Toronto Star Newspapers Ltd. (1997) 36 O.R. 201
d) CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13
e) Euro Excellence Inc. v. Kraft Canada Inc., 2007 SCC 37
f) Hubbard v. Vosper, [1972] 2 Q.B. 84 (C.A))
2. Fair Use:
@ Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994)

(b) Perfect 10 v. Google, Inc., 487 F. 3d 701 (9th Cir. 2007)

12



3. Private Copying:

@) Canadian Private Copying Collective v. Canadian Storage Media
Alliance, (2004) 36 C.P.R. 289 (C.A))

VIll. REMEDIES
1. Damages and Accounting of Profits:

@ Mansell v. Star Printing & Publishing Co. of Toronto, [1937] A.C. 872
(P.C)

(b) R. v. James Lorimer and Co. Ltd., [1984] 1 F.C. 1065 (Fed. C.A.)

(©) Pro Arts Inc. v. Campus Crafts Holdings Ltd. (1980), 28 O.R. (2d) 422
(Ont. H.C))

(d) Prism Hospital Software Inc. v. Hospital Medical Records Institute,
[1994] 10 W.W.R. 305 (B.C. S.C))

N

. Statutory Damages:

@) Microsoft Corp. v. 9038-3746 Québec Inc. (2007), 57 C.P.R. (4th) 204
(F.C.T.D))

w

. Declaratory Relief:
@) Research in Motion v. Atari (2007) 61 C.P.R. (4th) 193
4. Permanent Injunction:
@) R. v. James Lorimer and Co. Ltd., [1984] 1 F.C. 1065 (Fed. C.A.)
(b) Navitaire Inc. v. Easy Jet Airline Co. Ltd. (No. 2), [2006] R.P.C. 4(Ch. D)

(©) Prism Hospital Software Inc. v. Hospital Medical Records Institute
(1994), 10 W.W.R. 305 (B.C. S.C.)

o

Interlocutory Injunctive Relief:

€)) Universal Studios Inc. v. Zellers Inc. (1983), 73 C.P.R. (2d) 1 (Fed. T.D.)

(3]

. Anton Pillar Orders:

€)) Celanese Canada Inc. v. Murray Demolition Corp., 2006 SCC 36
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(b) Sharman License Holdings Pty. Ltd. v. Universal Music (Australia) Pty.
Ltd., [2004] F.C.A. 183

7. ldentifying Infringers:
a) BMG Canada Inc. v. John Doe, 2005 FCA 193
IX. Copyright Reform:
i) Government Background released with Bill C-61
ii) Bill C-61
Appendix

A. Copyright Act

B. Berne Convention

C. Agreement (IP provisions only)

D. North America Free Trade Agreement (IP provisions only)

E. Rome Convention, International Convention for the Protection of Performers,

Producers of Phonograms and Broadcasting Organizations (1961) (Rome
Convention)

F. WIPO Copyright Treaty

G. WPPT
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